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DIFFERENCES BETWEEN AGENTS AND DISTRIBUTORS
AGENTS

· Act on behalf of the exporter

· Are accountable to the exporter for their profits

· Can commit the exporter to contracts or liabilities

· Do not own the goods they sell

· Are paid commission

DISTRIBUTORS:
· Buy from the exporter and sell in their own name

· Pay the exporter directly

· Enter into sales contracts with their customers 

· Own the goods they sell

· Make their profit from on-selling the products

· ENTERING INTO AGENCY AND DISTRIBUTION AGREEMENTS
· Sign a written agreement before you export
· Get your own legal advice.  Don’t use your agent or distributor’s agreement, and don’t use their lawyer.
· Ensure your agreement protects you and is enforceable in the overseas territory

SIMILARITIES BETWEEN AGENCY AND DISTRIBUTION AGREEMENTS
· Exclusive or sole arrangements

· Products covered
· Duration
· Minimum activity
· Marketing

· Intellectual property

Termination

DIFFERENCES BETWEEN AGENCY AND DISTRIBUTION AGREEMENTS

· Relationship between the exporter and the agent or distributor

· Payment arrangements
· Title to products

· Relationship with third parties

SENSITIVE OR CONTENTIOUS AREAS
· Duration of agreement

· Competing products

· Reports

· Matters to be referred to the exporter for approval
· Liability and insurance

· Minimum performance level 

RISKS OF D.I.Y. AGREEMENTS

· The agreement does not protect you

· The agreement leaves out important matters
· The agreement doesn’t mean what you think it means (e.g. through a  legal technicality)

· The agreement is ambiguous

· You can’t enforce the agreement

· You fall foul of local laws
AREAS WHICH CAN BE OVERLOOKED

· Legal checks

· Non-competition

· Intellectual property

· After-sales service
· Right to terminate  in the event of change of control of the agent or distributor

· Trade fairs

· Internet sales
· Post-termination obligations 
· LEGAL ISSUES AFFECTING ALL INTERNATIONAL AGREEMENTS
· Choice of law 
· Dispute resolution

· International payment mechanisms
· International carriage and insurance arrangements

· Force majeure issues
· lnternational transaction risks – dealing with foreign exchange delays, political risks

